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IP Uniformity

• copyright and patent designed to deal with 
incentive problem

• BUT -- innovation practices vary widely
– inter- and intra-industry

• motion pictures vs. commercial graphic arts

• software (OS vs. application)

– variation increasing over time

• microprocessor fab

• sound recordings

– technology shifting innovation environments 
within industries

• genetics

• music



IP Uniformity

• one-size-fits-all IP both over- and under-
inclusive
– too much incentive for some

– not enough for others

– uniformity cost

• should we explore more industry-specific 
rules?
– reduce uniformity cost

– may impose other costs

• rent-seeking

• administration (judges, litigants)



IP Uniformity

• patent
– duration

• utility vs. design

• industry-specific terms/sui generis regimes

– pharma (Hatch-Waxman)

– sui generis: mask works, boat hulls, fashion?

• “soft” tailoring

– examination

– maintenance fees

» 3.5 (18%)

» 7.5 (42%)

» 11.5 (64%)



IP Uniformity

• patent
– scope: adjusted via courts interpreting open-
ended “standards”

• PHOSITA -- what is “ordinary” skill?

– obviousness

– enablement

– claim construction

• utility -- Fisher (“tagging” function of EST not 
enough)

• product of man/product of nature

– DNA -- “isolate and purify”

– the product of nature = the genome? the gene? the 
sequence?

– Venter data/epigenetics



IP Uniformity

• copyright
– duration

• industry-specific terms?
– industrial design (boat hulls, etc.)

• “soft” tailoring -- formalities
– 1790 -> 1978 (roughly): “opt-in” ©

» registration
» deposit
» notice
» renewal
» recordation of transfers (weak)

– 1978 -> present: “opt-out ©”
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IP Uniformity

• copyright
– scope

•substantial similarity (Altai)
•fair use

– competition (reverse engineering - Sega)
– free speech (parody - Campbell)

•useful articles
•idea/expression + originality
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QuickTime™ and a
MPEG-4 Video decompressor

are needed to see this picture.



QuickTime™ and a
H.264 decompressor

are needed to see this picture.
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